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The purpose of this section is to inform providers of the Memorandum of Understanding 
(MOU) between the Department of Health Care Services (DHCS) and the Legal Aid Society 
of Alameda County regarding the implementation of the Frank v. Kizer court order. 

Memorandum of Understanding (MOU) 

Pursuant to the court order in Frank v. Kizer, when the Department denies or reduces a 
request for previously approved services, the recipient has the right to receive continued 
Medi-Cal approval of those services pending the outcome of a timely requested 
administrative hearing decision concerning the Department’s action. Such approval is called 
“aid paid pending.” Pursuant to the MOU for implementing the court order, to receive such 
aid paid pending, the recipient must request the hearing within 10 days from the date of the 
Department’s notice of action of the denial or reduction or prior to the expiration of the 
previous approval of services, whichever is later. However, the recipient must still be 
receiving the requested services in order for aid paid pending to be instituted. 

The scope of the MOU applies only to those Medi-Cal services requiring authorization using 
the Treatment Authorization Request (TAR) form and more specifically, for those TARs 
determined to be requests for approval of “continuing service” TARs. 

Non-Acute Continuing Care Services 

Continuing service in the non-acute setting is defined as a request for reauthorization 
received within 10 working days after expiration of the previously approved TAR for services 
in the following categories: 

• Long Term Care (Nursing Facility Levels 1 and 2, Subacute) 

• Chronic hemodialysis (including all related services) 

• Hospice Care 

• In-Home Medical Care Services (and all related services such as transportation) 

• Skilled Nursing Facility Waiver Services (and all related services) 

• Model Community-Based Waiver Services (and all related services) 

• All other non-acute care services covered under the Medi-Cal program when the 
treating physician substantiates on or with the TAR that the same level or frequency of 
services should be continued because the treatment goal approved on the previous 
TAR has not been achieved 
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“Substantiate” means that the treating physician must submit sufficient information (narrative 
or other evidence) in support of his or her conclusion that services must be continued 
because treatment goals have not been met. Information submitted is sufficient if the field 
office consultant determines that a reasonable, competent physician might agree, based on 
the information submitted, that treatment goals have not been met. 

Non-Acute Continuing Care TAR Deferral 

Non-acute continuing care TARs may be deferred. However, the Frank v. Kizer MOU 
imposes deadlines on the deferral period. The Medi-Cal program has 15 working days from 
the date of deferral to take action on a non-acute continuing care TAR. The Medi-Cal 
program must therefore expedite the receipt of medical information on deferred TARs. To 
assist providers in complying with the deferral deadlines, the Medi-Cal field offices will use a 
TAR Information Form for non-acute services that most often fall under the definition of 

continuing care and are most often deferred. ‹‹These forms are shown in Figures 1 thru 8 
and may be downloaded from the Medi-Cal Web site (www.medi-cal.ca.gov) by clicking 

“Forms.”›› They must be completed for all initial and reauthorization requests for the 
following services: 

• ‹‹Durable Medical Equipment (DME) (see Figure 3, DHCS 6181)›› 

• ‹‹Medical Transportation (see Figure 7, DHCS 6182)›› 

• ‹‹Therapy Treatment Plans (see Figure 5, DHCS 6183)›› 

• ‹‹Apnea Monitors (see Figure 6, DHS 6184)›› 

• ‹‹Home Oxygen Therapy (see Figure 4, DHS 6185)›› 

• ‹‹Home Health Care providers should complete Form HCFA-485, available from a 

Medi-Cal field office (see Figure 8).›› 

‹‹DHS Form 6186 (see Figure 1) will give the provider the deadline for submitting the 
information to the field office in order that Medi-Cal can make its decision within the 15 
working day deadline. If the information is not submitted, the TAR must be denied and notice 
must be sent to the Medi-Cal recipient unless additional time is granted. If the provider finds 
that it is impossible to submit the additional information to the field office within the deadline, 
the provider may fill out the request for extension at the bottom of the form and return it to 
the field office before the deadline for submitting the additional information. While an oral 
request for extension may be made, failure to submit the request for extension form will 
increase the likelihood of the Medi-Cal field office consultant not being aware of the 

request.›› 
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Waiver Services Deferrals 

The deferral deadline for all waiver services is 25 working days in recognition of the greater 
complexity of information and greater time required to collect the information for these 
services. 

Acute Continuing Care Services 

The Frank v. Kizer MOU applies only to acute continuing care services in hospitals where 
the Medi-Cal program performs an on-site utilization review. Continuing service in acute care 
is defined as an on-site hospital request for an extension of stay when an 18-1 is presented 
because the treating physician has determined that the recipient cannot be safely 
discharged. 

The treating physician must determine that acute care services continue to be medically 
necessary for one of the following reasons, and the medical record must contain 
documentation consistent with that determination: 

1. The continuation of acute care is needed for the purpose of treating the condition or 
conditions for which acute care was originally approved on a 50-1; 

2. Complications directly related to the original diagnosis for which acute care was 
originally approved have arisen and necessitate further acute care; 

3. Acute care is needed for an illness that has been contracted during the course of an 
approved admit and the illness most likely occurred because the patient was 
hospitalized; 

4. Further acute care is needed for the purpose of treating a diagnosed condition(s) for 
which a length of stay was previously approved after an emergency or urgent admit; 

5. Further treatment and/or diagnostic procedures are needed after a previously 
approved emergency or urgent admission for which no length of stay has been 
approved and the acute care stay has been at least five days in duration at the time of 
the request for extension. 

Acute Continuing Care Extension of Stay TAR Deferral 

Deferral of acute care extension of stay may also occur. However, in this case, the Medi-Cal 
program has only three working days within which to make its decision. The additional 
information required will be noted in the patient’s chart and the information may then be 
added to the medical record as quickly as possible. Once again, if the Medi-Cal on-site 
reviewer does not receive the information by the deadline, the request for extension of stay 
must be denied and the recipient must be provided with a notice of action. The three-day 
time limit does not include days in which the medical record is not available to review, if the 
reviewer has requested that the hospital make the record available. 
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Notice of Action Hand-delivered to Recipient 

The notice of action will be hand-delivered to the recipient in the acute facility unless the 
treating physician specifically requests in writing that the patient should not be given the 

notice personally as it may result in serious harm to the patient. ‹‹The physician must 
complete the official form for this purpose (see Figure 2; DHS 6180) and must submit it with 

the request for extension of stay.›› In this case, the notice will be mailed to the patient’s 
mailing address. Or if the patient has an authorized representative as identified in patient 
records submitted to the Department, the authorized representative will be mailed the notice 
rather than the patient. The name and address of the authorized representative, if 
applicable, should be noted on the TAR. 

General Provisions 

In all cases, the recipient has the right to request a state hearing to protest the Medi-Cal 
program decision. If the recipient requests the hearing within 10 calendar days of the date of 
the mailing of the notice, or at any time up to and including the last date on which services 
were authorized under the immediately preceding TAR, whichever is later, the recipient may 
be eligible to continued Medi-Cal authorization pending a hearing decision, as long as the 
same level of services continues to be prescribed by the attending physician. Continued 
Medi-Cal authorization pending a hearing will not be at a level of service greater in amount 
or frequency than approved on the immediately preceding TAR. 

Only the recipient or his or her authorized representative has the right to request a hearing. 

For further clarification or questions, the local Medi-Cal field office administrator should be 
contacted. 
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‹‹Figure 1: Results of Treatment Authorization Request Review: Deferral/Request for 

Extension of Deadline to Submit Medical Information on a Deferred TAR (DHS 6186).››  
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‹‹Figure 2: Physician Certification Regarding Medi-Cal Delivery of Notice to  

Patient (DHS 6180).››  
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‹‹Figure 3: Durable Medical Equipment (DHCS 6181).›› 
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‹‹Figure 3 (continued): Durable Medical Equipment (DHCS 6181).›› 
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‹‹Figure 4: Certification of Medical Necessity for Home Oxygen Therapy (DHS 6185).›› 
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‹‹Figure 5: Medical Justification for Therapy Treatment Plan (DHCS 6183).›› 
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‹‹Figure 6: Justification Required for Approval of Apnea Monitor (DHS 6184).›› 
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‹‹Figure 7: Justification Required for Non-Emergency Medical 

Transportation (DHCS 6182).››  
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‹‹Figure 8: Home Health Certification and Plan of Treatment (HCFA-485).›› 
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‹‹Figure 9: Plan of Treatment/Medical Update and Patient Information Addendum.›› 
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Legend 

Symbols used in the document above are explained in the following table. 

Symbol Description 

‹‹ This is a change mark symbol. It is used to indicate where on the page the 
most recent change begins.  

›› This is a change mark symbol. It is used to indicate where on the page the 
most recent change ends. 
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